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PLAINTIFF CHURCH OF
SCIENTOLOGY
INTERNATlONAL'S REPLY TO
DEFENDANT'S OPPOSITION TO
PLAlNTIFF'S DEMURRER TO
AMENDED ANSWER

Plaintiff,

GERALD ARMSTRONG and DOES 1
through 25, inclusive, HEARING: November 30, 1992DEPT: Dept. 30

DISC. CUTOFF: None
TRIAL DATE: None

Defendants.

I. INTRODUCTION

Defendant Gerald Armstrong ("Armstrong") makes numerous inflammatory arguments

to avoid demurrer, but beneath the rhetoric, his arguments distill down to two recurring

claims -- that the Church of Scientology ("the Church") is some "behemoth," quintessential

bad-guy and that Armstrong should not have taken his attorney's advice and entered into

a settlement agreement with the Church. When Armstrong's arguments are dissected based

on the law and the facts, their lack of substance becomes evident.

His arguments regarding the illegality of the agreement stem from his dissatisfaction
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with his own attorney, rather than from defects in the agreement itself. In his arguments

regarding fraud and deceit, Armstrong attempts to convince the court that the settlement

agreement was void because of fraud in the inception. Although he claims he did not know

what he was signing, his claim of ignorance stems only from his post partum unhappiness

with the advice he received from the lawyer he himself retained. Armstrong cites no case

tosupport the proposition that a contract becomes void, not because of the fraud of one of

the parties, but because of taking the advice of one's own attorney.

Armstrong's defense of mistake is based on the same shaky ground--his complaints

about the conduct of the lawyer representing him. Although Armstrong attempts to base

his mistake defense on the claim that "Scientology had compromised" his attorney and that

his attorney was acting as Scientology's agent, there are no 1‘a'a_c';_s_ pleaded (and none exist)

which establish that Armstrong's attorney was acting as an agent of the Church.

Similarly, Armstrong's affirmative defense of undue influence is based on complaints

about his attorney and other parties who were signatories to the settlement agreement, who

Armstrong claims pressured him to participate in the settlement agreement. Armstrong also

attempts to buttress his undue influence defense with allegations of a "fair game policy."

However, there is no basis for the assertion that the alleged "fair game policy" is present

Church doctrine, or that it motivated the Church's acts here.‘ In any case, Armstrong

complains about undue influence directed at his attorney and other litigants rather than

against himself. He cites not a single case which stands for the proposition that a party to

an agreement can assert the defense of undue influence based on the influence supposedly

wielded over disrelated parties.

‘ Indeed, "Fair Game" is not part of current Church doctrine, and never did mean what
Armstrong claims it meant. (Sag, concurrently filed Reply In Support of Motion to
Stirke.) More importantly Armstrong's repeated references to "fair game" are irrelevant,
as the mere existence of a fair game policy cannot form a basis for civil liability.
Ch7r7istopherson7_v. Church of Scientology (1982) 644 P.2d 577-591. Discussion of the
supposed fair game doctrine in other cases does not establish that this doctrine actually
existed or has any bearing on this case. Sosinsky v._G_rant, (1992) _____Cal.App.4th _, 8 ,
Cal.Rptr.2d 552. 7
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Armstrong's constitutional defenses are similarly without merit. The law clearly allows

him to relinquish his constitutional rights for purposes of achieving a settlement agreement.

Armstrong's also fails to demonstrate any facts showing that he could, under the

most liberal interpretation, demonstrate such contractual defenses as frustration of purpose,

lack of mutuality, impossibility of performance, lack of consideration, unconscionability,

hardship, and unreasonableness. Armstrong's contractual defenses boil down to the same

rehash of his two basic themes--that Scientology is bad and that he shouldn't have trusted

his own lawyer.

ll. DISCUSSION

A. DismissaI_ Of__'_|'he Demurrer ls Not Warranted.

Plaintiff first made its motion to strike in August, 1992, a motion that was

necessitated by defendant's inclusion of extensive improper and offensive material in the

answer. Defendant's answer contained so many unnecessary and prejudicial references that

plaintiff's could not focus on the actual averments in the answer. In such circumstances it

would have been a useless exercise to bring a demurrer based on defendant's first answer.

Consequently, there is no reason now to strike plaintiff's demurrer based on the application

of Local Rule 181.

B. Ih_e_re_ls__N_o_B_asi_s_Fo_L_A_r@trong's Affirmative Defense Of__l_llegality,

Armstrong complains that the settlement agreement he signed with the Church was

illegal based on his assertions that: (1) he was pressured by his attorney, Michael Flynn, into

signing agreements with Scientology, (2) the agreement contains a "collusive reversal of

Judge Breckenridge's decision" and attempts to obtain repossession of the Church's private

documents, the MCCS tapes, I3) there were secret agreements between Flynn and the

Church, and (4) Scientology coerced of Flynn into acting as its own agent because of a

supposed "fair game" policy. None of these protestations state a single fact on which to

base the defense of illegality of the settlement agreement.

Armstrong's first claim with regard to the defense of illegality is nothing more than

a complaint that his own attorney pressured him into signing the settlement agreement with

3
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the Church. Notably, he cites not a single case to support the proposition that a contract

becomes illegal because one of the parties accedes based on the advice of his attorney.

Armstrong's second claim of illegality, based on a supposed "collusive reversa|" of the

Breckenridge decision, is equally vacuous. Not only was there no actual reversal of the

Breckenridge opinion by agreement, but if there had been such an agreement for reversal,

it ‘would have been legal and appropriate. The courts have authority "to reverse (or

otherwise vacate) a trial court's judgment when the parties stipulate to such action as a

condition of a proposed settlement pending appeal." l_\leary v. Regents of the University of

California, 92 Daily Journal D.A.R7 11277, August 14, 1992. In the Neary case the

California Supreme Court concluded "that, as a general rule, the parties should be entitled

to a stipulated reversal to effectuate settlement absent a showing of extraordinary

circumstances that warrant an exception to this general rule. This presumption in favor of

a stipulated reversal is sound and salutary for several reasons." Q. The Supreme Court

acknowledged the efficiency of entering into post-judgment settlements and noted that

allowing such reversals through settlement agreements promotes fairness and integrity of

the judicial process. lg. Therefore, even if a reversal of the Breckenridge opinion had been

obtained by stipulation, such a reversal would have been not only permissible but favored

under policies promoting settlement agreements,

Armstrong makes a further somewhat unintelligible claim that the agreement is illegal

because the Church obtained possession of its private property, the MCCS tapes, which

Armstrong had previously stolen. Notwithstanding Armstrong's hyperbolic statements about

the tapes, the United States Supreme Court has definitively ruled that "a person's interest

in maintaining the privacy of his ‘papers and effects’ is of sufficient importance to merit

constitutional protection." Church of Scientologlof California v. Zolin, U.S. Supreme Court

case no. 91-84__, slip op., November 16, 1992. The Zolin case arose after Armstrong had

4
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stolen certain tapes which were the private property of the Church?

Armstrong's remaining claims regarding illegality of the settlement agreement are

nothing more than variations on the theme that Scientology pressured Armstrong's attorney,

Michael Flynn, by using a "fair game" policy and making "secret" agreements. Armstrong

cites not a single authority to establish that an agreement becomes illegal because the

attorney handling the agreement participated in alleged unethical conduct.

Armstrong also discourses disjointedly on the subject of illegal consideration without

pleading any facts showing the illegality of the consideration here. In this case, Armstrong

received a very sizable cash settlement in exchange for his promises to refrain from

specified, agreed-upon conduct. Armstrong does not appear to contend that the cash

consideration he received was illegal. Instead he merely reiterates his arguments about the

illegality of the agreement itself."

C. Armstrong Fails To Show A Defense Of Fraud Or Deceit

Armstrong attempts to plead the defense of fraud in the inception, but he fails to

show that he was deceived as to the nature of his acts. The facts Armstrong pleads to

show fraud in the inception show, if anything, the defense of fraud in the inducement.

Armstrong complains only about the Church's supposed fraud in representing to him what

the Church's intentions were with regard to the settlement agreement. He claims the

Church intended to use the settlement agreement as a tool to implement fair game and to

"engineer a reversal of Judge Breckenridge's decision in Armstrong l." Defendant's

 

2 The IRS obtained the tapes through actions contended by the Church to be illegal.
Although the Supreme Court in Zcl did not express an opinion on the Church's
argument regarding the government's purloining of the tapes, the Court ruled that the
Ninth Circuit should not have considered the issue moot and could have ordered the IRS
to return or destroy copies of the tapes. Q. at p. 7, slip op.

3 Armstrong apparently claims that the settlement agreement constitutes an agreement
to suppress evidence. Review of the agreement reveals as a matter of law that the
settlement contract does not constitute such an agreement. Even if it did contain illegal
provisions, such provisions are severable. _Carte_r v. Seaboard, Finance7Co. (1949) 33
Cal.2d 564, 203 P.2d 758.

5
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Opposition to Demurrer to Amended Answer at p. 7.

The facts pleaded by Armstrong demonstrate unquestionably that he knew what he

was signing since he complains vociferously about the fact that his attorney gave him the

incorrect advice that the provisions of the agreement were not enforceable when in fact they

were enforceable. This makes it patently clear that Armstrong knew exactly what he was

signing. .

In such situations, a contract is formed, but it is voidable if fraud in the inducement

can be shown. In order to void the contract, however, "the aggrieved party must rescind

p_y_prompt noticeand o_ffer to r_estore th_e consideration received, if any." Witkin ‘I, Summary

of California Law, Contracts, § 403, p. 363 (9th ed. 1987), (emphasis added) citing Garcia

v. California Truck Company (1920) 183 Cal. 767, 192 Pac. 708.

Since Armstrong has pleaded facts that relate only to a claim of fraud in the

inducement, his remedy is rescission, but he pleads no fact showing that he gave prompt

notice or offered to restore the substantial payment which he received as consideration for

the settlement contract. A

Armstrong has failed to plead the necessary facts showing he is entitled to rescission

and he has failed to plead any facts showing a defense for fraud in the inception. His entire

fraud defense should be stricken.

D. Arm§_tr_ong's Eguitable Defenses Are Invalid

Armstrong fails to allege facts showing equitable defenses are available. He has not

specially pleaded the elements of estoppel. (See Ju_d_elson v. A_r_i_"i_eric_an Mutal Bearing Co.

(1948) 89 Cal.App.2d 256, 200 P.2d 836), and legal conclusions regarding estoppel are

insufficient. Fish_ge_in v. Western Auto___Supply A_g_ency (1937) 19 Cal.App.2d 426, 65 P.2d

928.

The equitable defense of laches is not available in an action at law. Hopkins v.

Hopkins (1953) ‘I16 Cal.App. 2d 174, 253 P.2d 723. In addition, Armstrong fails to plead

facts showing unclean hands with regard to his entry into the settlement agreement.

E. Armstrong's Mista__lg_e__Defenses Haye No Merit

6
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Armstrong asserts a ninth affirmative defense of mistake of law which is based solely

on the assertion "that Scientology compromised his attorney.“ Defendants Opposition at p.

8. Armstrong thus admits that his defense of mistake emanates from his reliance on the

mistaken advice of his attorney.

As a matter of law, Armstrong has failed to meet the requirements to establish a

mistake of law. Relief may be granted for a mistake "not caused by the neglect of a legal

duty on the j part of the person making the mistake." Cal. Civ. Code § 1577.

Misapprehension of the law by one party, "of which the other parties are aware at the time

of contracting," but which they do not rectify may constitute a mistake of law. Cal. Civ.

Code § 1578.

Armstrong attempts to claim a defense of mistake of law on the theory that

"Scientology was apparently aware that ‘a person is entitled to contract away or to waive

his constitutional rights."' Plaintiff's Opposition at p. 9. This statement fails to show that

Scientology was aware of a mistake of law. To the contrary, Armstrong's own pleading

shows that the Church believed the provisions of the contract were enforceable and that the

agreement made with Armstrong was valid. If there was any mistake of law, it was

occasioned by Armstrong's own attorney, and Armstrong has pleaded no facts showing that

the Church knew of a mistake of law in the agreement and knowingly took advantage of that

mistake.‘

F. j_I'_h_e_Defense Of Undue Influence ls Unsupported By Any Facts.

The basis of the defense of undue influence lies in the existence of a confidential

relationship whereby one party places its confidence in another. Cal.Civ.Code § 1575. The

defense of undue influence may also arise when one person takes unfair advantage of

another's weakness or distress. See Odorivz y__.__7Greenfield Schoolsy_Dist. (1966) 246

Cal.App.2d 123, 54 Cal.Rptr. 533.

4 Armstrong apparently acknowledges that his mistake of fact defense has no merit
since he does not bother to argue this defense in his Opposition.

7
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There is no allegation that Armstrong placed confidence in the Church or that the

Church took unfair advantage of his weakness of mind or distress. Armstrong's real

complaint is that he placed confidence in his attorney, who he believes gave him incorrect

advice. As a matter of law, the defense of undue influence is not available in such

circumstances.

I Moreover, the remedy for undue influence is limited to rescission, and, as noted

earlier, Armstrong has not pleaded one fact showing entitlement to rescission. See 1 Witkin,

Summary of California Law, Contracts, supra, at § 424.

G. _Armstrong's Constitutional Defenses Are Invalid.

Armstrong argues histrionically that he was deprived of constitutional protections in

performance of a settlement agreement because litigants in "Scientology-style litigation"

must "begin against a behemoth on a wildly-tilted playing field." Defendant's Opposition at

p. 11. He further claims that the settlement agreement deprives him of the right to associate

with persons in the organization of his choice, which apparently consists of persons

"dedicated to exposing Scientology." Thus, he argues, his free association, free speech and

press rights are violated.

Armstrong cites no authority to support the proposition that the settlement agreement

deprives litigants who are adverse to Scientology of their due process rights to a fair trial and

that this in turn violates legal protection. This omission is undoubtedly based on the great

dearth of cases that support such a proposition.

With regard to his First Amendment arguments Armstrong overlooks that it is well

established that individuals may enter into contracts which restrict their First Amendment

or other constitutional rights. [l__"l'I_ele_com Products Corp. v. Dooley (1989) 214 Cal.App.3d

307, 319, 262 Cal.Rptr. 773, 780 (even First Amendment free speech rights may be waived

by contract); In re Steinberg (1983) 148 Cal.App.3d 14, 20, 195 Cal.Rptr. 613, 617 (a

moviemaker may contractually limit his First Amendment rights to disseminate his movie).

Other jurisdictions have also rejected the concept that a person may enter into an

agreement to give up constitutional rights and later repudiate the agreement by claiming a

8
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violation of such rights. §_e_e, Trump v. Trump (1992) N.Y. 2d attached hereto. In the Trump

case, the court specifically noted that parties may stipulate away their constitutional rights

and pointed out that a nondisclosure agreement made for purposes of settling litigation does

not constitute the "state action" which is a necessary component of an illegal prior

restraint."

H. There Is No Merit To Armstrong's Contractual Defenses.

Armstrong alleges generally that he stated facts sufficient to support the defenses of

frustration of purpose, lack of mutuality, impossibility of performance, lack of consideration,

unconscionability, hardship, unreasonableness, and failure of consideration.

Armstrong's consideration claims are totally dependent on his claim that the

consideration offered for the agreement was unlawful because the agreement itself was

illegal. These defenses should be summarily dispatched since the contract itself is not illegal,

as discussed previously herein.

With regard to the legal defense of impossibility of performance, such a defense is

available in circumstances where a party's performance is made impractical "without his

fault by the occurrence of an event, the nonoccurrence of which was a basic assumption on

which the contract was made ..." Restatement (Second) Contracts, §261. The

impossibility arises from the nature of things, rather than the inability of the promisor to

perform the terms of the promise. Witkin, Contracts, supra, ‘§ 774, citing cases.

The defendant here has pleaded no facts showing performance is impossible. There

are no facts alleged which show either that it is objectively impossible to perform the terms

of the agreement _o__r that Armstrong has the inability to make such performance. Armstrong

cites no case law or other authority to support his claim of impossibility of performance.

The claim of frustration of purpose is equally devoid of merit. The defense of

5 Armstrong's only response to the rule of law that allows a person to waive or
relinquish constitutional rights by entering into a specific contract is to argue that "this
argument should be made to a jury." Opposition at p. 13. Armstrong's statement
overlooks the fact that his constitutional defenses are deficient as a matter of law and
that there isno need for a jury determination of such issues.

9



,_._..__

_,,____

,._.

1

2

3

4

5

6

7

CD

9

10

ll

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I ll _,3/

frustration of purpose arises where the basic reason, which was recognized as both parties

as being a reason for entering into the contract, is destroyed by an unforeseen or

superseding event. See Dorn v. Goetz (1948) 85 Cal.App.2d 407, 193 P.2d, 121. The

nonoccurrence of the frustrating event must involve a basic premise on which the contract

was made. Restatement (Second) of Contracts, § 265.

In this case, Armstrong has alleged not a single fact showing that the assumptions

on which the contract were made no longer exist or that any occurrence destroyed the basic

reason for entering into the contract.

Armstrong's defenses of lack of mutuality, hardship, and unreasonableness are based

solely on his claim that the Church influenced Armstrong's counsel. Again, this allegation

fails to establish any facts that provide a basis for these defenses.

ll_l._ CONC_LUSl0N

Review of Armstrong's Opposition shows that all of his defenses are based on the

same weak claim that his attorney was somehow unduly influenced by the Church and,

therefore, gave Armstrong incorrect legal advice. This is turn boils down to an admission

by Armstrong that he would not have entered the settlement agreement if he had known

that it was actually enforceable because adherence to the terms of the agreement prevents

him from continuing his campaign to show the world that Scientology is bad. After

accepting the Church's money in settlement, Armstrong now wishes to repudiate the

agreement and raises a series of nonmeritorious defenses to allow him to accomplish his

objective. None of these circumstances form a basis for the defenses which Armstrong

asserts. Indeed, scrutiny of the bases of these defenses shows their lack of merit as a

matter of law.

Dated: November 24, 1992 Respectfully submitted,
BOWLES & MOXON

By: ‘I / I
Karen D. Holly I

Andrew H. Wilson
WILSON, RYAN & CAMPILONGO

Attorneys for Petitioner CHURCH OF
SCIENTOLOGY INTERNATIONAL
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STATE OF CALIFORNIA )

COUNTY OF LOS ANGELES 1 ss.

I am employed in the County of Los Angeles, State of

California. I am over the age of eighteen (18) years and not a

‘party to the within action. My business address is 6255 Sunset

Blvd., Suite 2000, Hollywood, California 90028.

On November 24, 1992, I served the foregoing document

described as PLAINTIFF CHURCH OF SCIENTOLOGY INTERNATIONAL'S

REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S DEMURRER TO

AMENDED ANSWER on interested parties in this action by

[ ] by placing the true copies thereof in sealed envelopes as
stated on the attached mailing list;

[X] by placing [ ] the original [X] a true copy thereof in
pp sealed envelopes addressed as follows:

Ford Greene BY TELEFAX 8 U.S. HAIL
HUB Law Offices
711 Sir Francis Drake Boulevard
San Anselmo, CA 9490-1949

D [X] BY MAIL
[ ] *I deposited such envelope in the mail at Los Angele

California. The envelope was mailed with postage
g thereon fully prepaid.
[X] As follows: I am "readily familiar" with the firm's

practice of collection and processing correspondece
for mailing. Under that practice it would be
deposited with U.S. postal service on that same day
with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. I am
aware that on motion of party served, service is
presumed invalid if postal cancellation date or
postage meter date is more than one day after date of
deposit for mailing in affidavit.

S1

Executed on November 24, 1992, at Los Angeles, California.
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[ ] **(BY PERSONAL SERVICE) I delivered such envelope by
hand to the offices of the addressee.

Executed on _ m_ _ _H, 1992, at Los Angeles, California.

[X] (State) I declare under penalty of the laws of the State
of California that the above is true and correct.

[ ] (Federal) I declare that I am employed in the office of
a member of the bar of this court at whose direction the
service was made.

FI //1»/rad M1
Type or Print Name Signa ure

* (By Mail, signature must be of person depositing envelope
in mail slot, box or bag)

** (For personal service signature must be that of messenger)
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PR_Q_OF qF_ SERYICE

STATE OF CALIFORNIA )

COUNTY OF LOS ANGELES g SS.

I am employed in the County of Los Angeles, State of

California. I am over the age of eighteen (18) years and not a

party to the within action. My business address is 6255 Sunset

Blvd., Suite 2000, Hollywood, California 90028.

On November 24, 1992, I served the foregoing document

described as PLAINTIFF CHURCH OF SCIENTOLOGY INTERNATIONAL'S

REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFF'S DEMURRER TO

AMENDED ANSWER on interested parties in this action by

[ ] by placing the true copies thereof in sealed envelopes as
stated on the attached mailing list;

[X] by placing [ ] the original [X] a true copy thereof in
my sealed envelopes addressed as follows:

Paul Morantz BY BEND
P.O. Box 511
Pacific Palisades, CA 90272

[ 1 BY MAIL
[ ] *I deposited such envelope in the mail at Los Angeles,

California. The envelope was mailed with postage
thereon fully prepaid.

[ ] As follows: I am "readily familiar" with the firm's
practice of collection and processing correspondece
for mailing. Under that practice it would be
deposited with U.S. postal service on that same day
with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. I am
aware that on motion of party served, service is
presumed invalid if postal cancellation date or
postage meter date is more than one day after date of
deposit for mailing in affidavit.

Executed on _ _ _ _ , 1992, at Los Angeles, California.

[X] **(BY PERSONAL SERVICE) I delivered such envelope by
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hand to the offices of the addressee.

Executed on November 24, 1992, at Los Angeles, California.

X] (State) I declare under penalty of the laws of the State
of California that the above is true and correct.

[ ] (Federal) I declare that I am employed in the office of
a member of the bar of this court at whose direction the
service was made.

]@/‘*?Q<’7t/ (7/7U5&37’>~
Type or Print Name I Signature I '

* (By Mail, signature must be of person depositing envelope
in mail slot, box or bag)

** (For personal service signature must be that of messenger)


