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INTRODUCTION

This latest in a seemingly endless series of delaying tactics engineered by

defendant Gerald Armstrong ("Armstrong") to prevent final adjudication of the

merits of plaintiff Church of Scientology |nternational’s claims for breach of

contract must be rejected swiftly and summarily. After Armstrong delayed

determination of plaintiff's initial request for preliminary injunction for four month37

preliminary injunction was entered in this matter nearly one year ago ("the Order").

[Ex. A, Order of May 28, 1992.] Armstrong sought no reconsideration of the

injunction, and made no request for extraordinary relief in the form of a writ. He

filed a notice of appeal, delayed obtaining a briefing schedule, and sought and

obtained two extensions of time before filing his opening brief. [Declaration of

Laurie J. Bartilson, H 12, 14.] He did not ask either the court issuing the

injunction, or the appellate court, for any stay of proceedings while the appeal was

pending. Belatedly, he requested a stay during the status conference held with

this Court in December, 1992. His request was denied, and a trial date set. Now

on the eve of trial, and with potentially dispositive motions pending, Armstrong is

attempting to stay all proceedings until after his appeal of the Order is decided.

Armstrong's request consists of a series of arguments raised on the

shaky foundations of falsehoods, half-truths, and misunderstandings. Armstrong

argues, for example, that the Order is a mandatory injunction; it is not. He then

argues that if the Order were a mandatory injunction, this would require an

automatic stay of the trial court proceedings; it would not. He insists that he

should not be compelled to respond to discovery in this case because he has

belatedly decided to invoke the protection of the Fifth Amendment for his

violations of the Order; he may not. Perhaps most critically, he has repeatedly

insisted to the Court that his appeal of the Order will require the Court of Appeal

determine "the issue of the illegality of the contract" which forms the underlying

1
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 1301
basis for plaintiff's complaint. lt will not. As demonstratedéibelow, Armstrong's

latest attempt to manipulate the halls of justice must be rebuffed, and his motion

denied.

ll.

RELEVANT FACTS

Armstrong has presented the Court with a skewed version of "the facts,"

conveniently omitting relevant items when it suits him, and presenting the Court

with his lawyer's freewheeling version of remarks by Judge Wayne. Here, plaintiff

will briefly correct the record presented by Armstrong so that the Court may have

the benefit of a complete set of facts on which to base its ruling.

This action was filed by plaintiff in Marin County, where Armstrong resides,

in February, 1992. The original complaint charged Armstrong with 4 breaches of

the Settlement Agreement signed by the parties in 1986, and sought liquidated

damages, consequential damages, and a permanent and preliminary injunction

enjoining Armstrong from further breaches.

The reason for plaintiff's action was clear and straightforward. In 1986,

Armstrong was a bitter anti-Church litigant, actively involved in not only his own

litigation, but in that of dozens of other litigants and would-be litigants. Provision

of the Agreement were written to ensure that peace with Armstrong would be a

permanent and lasting peace. In exchange for a settlement of approximately

$800,000, Armstrong agreed not only to dismiss his own litigation, but to cease

permanently his voluntary efforts to aid other anti-Church litigants and detractors.

[Ex. A to Amended Complaint.] ln 1991, after he had spent or given away all of

his settlement funds, Armstrong began, openly and with apparent delight, to help

new set of anti-Church litigants and would-be litigants. When plaintiff told

Armstrong that his activities were violating the Agreement, Armstrong’s response

was to suggest that the Church pay him more money. This litigation followed.

Armstrong successfully delayed hearing on plaintiff's concurrently-filed

2
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1302
motion for preliminary injunction for nearly four months. By the time the motion

was finally heard and decided, resulting in the Order, Armstrong had already

engaged in additional breaches of the Agreement. Meanwhile, discovery revealed

still more breaches. On June 4, 1992, plaintiff filed its First Amended Complaint,

charging Armstrong with eleven separate causes of action for breach of the

Agreement, and a twelfth claim seeking permanent injunctive relief.

The existence of the Order, however, did not seem to have a deterrent

effect on Armstrong. Pronouncing it "cryptic" and "difficult to interpret,"

Armstrong's attorney, Mr. Greene, chose not to prevent Armstrong from actively

working on the case files of other anti-Church litigants. When plaintiff questioned

Armstrong about his activities in deposition, Mr. Greene and Armstrong cavalierly

invoked the attorney-client privilegeon behalf of the clients for whom Armstrong

had worked. [See Ex. B, Plaintiff’s Application for Order to Show Cause re

Contempt, pp. 6-7, and Exhibit D thereto, pp. 448:9 - 451 :20; 454:11 - 458:17.]

Although at one point Armstrong attempted to assert the Fifth Amendment

privilege, Mr. Greene quickly asserted that this was not proper, and not the

privilege on which Armstrong was relying for his refusal to answer. [Ex. C,

Deposition of Gerald Armstrong, October 7, 1992, 336:13-24.] On December 22,

1992, Armstrong sent a letter to plaintiff's counsel and 35 other signatories, in

which, j3_te_r _a_lig, he claimed that he was "the only person in the world willing to

help" anti-Church claimant Ed Roberts, and made a "settlement offer" which was

contingent upon plaintiff paying Roberts, as well as paying Armstrong an additiona

$500,000. [Ex. D.]

On December 31, 1992, plaintiff requested and obtained, from the Judge

who had issued the Order, an Order to Show Cause Why Gerald Armstrong Shall

Not Be Held in Contempt for his violations of the Order. [Ex. E.] Hearing on the

Order to Show Cause was set for February 16, 1993.

Meanwhile, in January, 1993, plaintiff filed a motion to compel Armstrong -

3
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to answer the questions which he had refused to answer in deposition. Despite

the pendency of the OSC re contempt, Armstrong still did not, in opposing the

motion, attempt to raise a Fifth Amendment privilege. [Ex. F, Armstrong's ,

Opposition to Motion to Compel.] This Court granted plaintiff's motion, and

ordered Armstrong to answer all of the questions. Armstrong's oral motion to be 1

permitted to belatedly raise privilege assertions was denied. [Ex. G, Transcript of

Proceedings, February 19, 1993, pp. 5-6.] Thereafter, in deposition on March 10, *

1993, he nonetheless refused to answer many of the questions which the Court l

had ordered him to answer, claiming for the first time, a Fifth Amendment

privilege. [Declaration of Laurie J. Bartilson, 1] 4.]

The OSC came on for hearing before the Honorable Diane Wayne on March I

5, 1993. On that date, Judge Wayne continued the hearing until June 1, 1993,

stating that she preferred to have the Court of Appeal adjudicate the validity of the j

Order of Injunction before she found Mr. Armstrong in contempt. Judge Wayne

also expressed agreement with plaintiff's arguments that issues concerning the ,

validity of the underlying Settlement Agreement were not before her on the OSC. 1

As is plain from the transcript of the hearing held by Judge Wayne, Exhibit i

H, Judge Wayne did not express the view (as urged by Armstrong) that she "had a

serious question" as to the "legality" of the injunction, and expressed _n_o_ opinion at 5

all concerning the legality of the underlying Agreement. Judge Wayne's expressed

uncertainties had to do with whether the order was an order capable of being

followed. [Ex. H, p. 4.] After continuing the hearing, she impressed upon

Armstrong her view that she took contempt of Court very seriously, and warning l

him that, "if that's a valid order, each time he disobeys it he faces 5 days in jail.“

[.Ld_-7 0- 5-]

On March 2, 1993 and March 3, 1993, plaintiff filed three motions for .

summary adjudication. Each of the motions seeks adjudication, prior to trial, of a 1

discrete set of claims. The first, Motion for Summary Adjudication of the Fourth, l

4 l
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Fifth, Sixth, Seventh, Ninth and Eleventh Causes of Action, seeks summary

adjudication of plaintiff's claims for liquidated damages as to which there are no

disputed issues of material fact.‘ The second, plaintiff's Motion for Summary

Adjudication as to the Twelfth Cause of Action, asks for summary adjudication of ,

plaintiff's request for permanent injunctive relief. The third motion seeks summary

adjudication of two of Armstrong's cross-claims.

The summary adjudication motions were set for hearing on March 31 ,

1993.2 Pursuant to C.C.P. §437c(b), oppositions to the motions were due to be j

filed and served 14 days prior to the hearing date, or by March 17, 1993. Plaintiff Q

has, to date, received no oppositions from Armstrong. Armstrong filed his

application for gx parte relief on March 17, 1993. Armstrong's counsel made no

effort to contact plaintiff's counsel and seek an extension of any kind. [Declaration 1

of Laurie J. Bartilson, 1] 17.] The Court set a date for hearing of March 23, 1993, 1

and denied Armstrong's counsel's request to be separately heard regarding his

request for an extension of time in which to file oppositions. [Ex. J, Notice of

Ruling.] “

/// 1

/// 1

1 Armstrong's assertion that a factual question exists as to whether or not he A
has a claim for malpractice against his own former lawyer [Application, Footnote 3] 1
is interesting, but nonetheless raises no issue of disputed material fact relevant to 1
plaintiff's claims. If Armstrong believes that such factual issues exist, he should, ,
of course, have raised them in timely-filed oppositions to plaintiff's motions.

2 Pursuant to CCP §437c, such motions must be set for hearing at least thirty 1
days before trial, which is set in this case for May 3, 1993. Plaintiff would have
been more than happy to file these motions sooner; however, Armstrong's
continual delays in providing plaintiff with discovery made this impossible. See, 1
Bartilson Dec., 11'] 7-15. The motions on plaintiff's complaint were hand-served on Y
Ford Greene on March 3, and mail-served on his co-counsel, Paul Morantz. The ‘
motion on the cross-complaint was hand-served on Paul Morantz on March 4, and 1
served on Ford Greene on that same date by mail and telefax. [Ex. I, Proofs of l
Service.]  G
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1 III. 3

2 THE PENDING APPEAL WILL NOT ADJUDICATE THE

3i MERITS OF THIS CASE

4', The bulk of Armstrong's papers are devoted to the proposition that the

5: pending appeal deals with the ultimate issues to be decided by the Court in this

61 case, warranting a stay of proceedings herein. This proposition is false. The cases

7, are adamant that, "[t]he grant of a preliminary injunction does not determine any of

8, the merits of the controversy." Youngblood v. Wilcox (1989) 207 Cal.App.3d

9 1368, 1372, 255 Cal.Rptr. 527, 529, and cases cited. indeed, a court reviewing

l0l‘ a grant of preliminary injunction will only "'determine whether the trial court

111? "exceeded the bounds of reason" in determining [plaintiff] has a "reasonable

12' probability of prevailing on the merits" and that the "balance of hardships" favors

131 [plaintiff]."‘ jg. at 1573, [quoting Bagpoint Mortgage Corp. v. Crest Premium Real

14} Estate Etc. Trust (1985) 168 Cal.App.3d 818, 823, 214 Cal.Rptr. 531.

15‘ So, here, Armstrong's appeal deals only with the Order of injunction issued

16’ by Judge Sohigian. The reviewing court will decide, not the merits of plaintiff's

171 eleven claims for breach of contract and single request for permanent injunction,

18 but whether or not Judge Sohigian abused his discretion by issuing the preliminary

19“ injunction. The Order itself does not discuss the entire Settlement Agreement, nor

201 does it act as a final and appealable adjudication of any of Armstrong's defenses.3

21 There is thus no reason to delay the adjudication of this case on its merits while

22> waiting for the Court of Appeal to evaluate the merits of the preliminary injunction.

.1 _ _

24, 3 Armstrong's many and varied defenses boil down to a claim that some of
1 the terms of the Settlement Agreement violate public policy. A severability clause

25* in the Agreement provides that, even if some of the terms are found to be
unenforceable, plaintiff is entitled to enforcement of the remainder of the contract.
[Ex. A to Amended Complaint, 1] 16.] Since Armstrong retains the proceeds of the

27» Agreement which he now contends is "illegal," plaintiff is entitled to an
adjudication of a_H of its claims for breach of the contract's many provisions.

6
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indeed, there is instead every reason to proceed rapidly to trial, and present to the 1

appellate court a complete record, should Armstrong desire to present the appellate 1

court with a complete record concerning the Settlement Agreement and his I

violations." See, e.g., IT Corporation v. County of Imperial (1983) 35 Cal.3d 63,

75, 196 Cal.Rptr. 715, 723 (in hazardous waste case, "[t]his court's affirmance of I

the preliminary injunction is not a decision on the merits of the complaints filed by ,

the parties. A full hearing at trial is still required to adjudicate the ultimate rights in

controversy here. . . . Consequently, the trial court is encouraged to schedule this I

action for trial at the earliest possible date." (citations omitted)).

IV.

THE INJUNCTION IS PROHIBITORY ON ITS FACE, AND REQUIRES

NO STAY OF ANY KIND

Armstrong also argues belatedly that these proceedings should be stayed

because the Order is a "mandatory" injunction, and C.C.P. §916(a) provides for an 1

automatic stay in the case of "mandatory" injunctions. Armstrong is wrong here

for two reasons: first, because the injunction is not mandatory, and second, l

because the only stay authorized by §916(a) is a stay of the injunction; by its very 1

terms "the trial court may proceed on any other matter embraced in the action and

not affected by the . . . order." A

According to the Civil Code, a mandatory or "specific" injunction compels a

party to do "that which ought to be done.“ C.C. §3367(2). A preventative or

prohibitory injunction, in contrast, prohibits a party from doing "that which ought

4 The issues presented on appeal are limited to those raised by the preliminary =
injunction, which plainly do not include all of the matters raised in the pleadings --
the Amended Complaint, Answer, Amended Cross-Complaint and Answer to I
Cross-Complaint -- all of which were filed after the order of injunction. Even if
Armstrong were to successfully convince the Court of Appeal to vacate the
preliminary injunction (a possibility which seems extremely remote), plaintiff's
claims for relief for breach of contract, including liquidated damages, for example,
would be completely unaffected.

7
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3, The purpose of mandatory relief is to compel the performance
li of a substantive act or a change in the relative positions of the

parties. By contrast,the_prohibitiv.e order seeks to restrainoa party
lg from a course of conduct or to halt a particular condition. The

character of prohibitory injunctive relief, however, is not changed to
mandatory in nature merely because it incidentally requires

‘* performance of an affirmative act.

I Peoplev. Mobile Magic Sales, Inc. (1979) 96 Cal.App.3d 1, 13, 157 Cal.Rptr.

749, 756 (emphasis supplied).
ii The cases also make it plain that an injunction is not transformed into a

mandatory injunction simply because the party enjoined is claiming more rights

l than the Order permits him. ln People v. Mobile Magic Sales, lnc., supra, for

example, mobile home dealers were enjoined from displaying mobile homes for sale

in certain mobile home parks. The injunction required them to remove mobile

11 homes which were already on display. Nonetheless, the Court of Appeal found

that this was a prohibitory injunction, stating, "While the act of removal is an

affirmative act, it is incidental to the injunction's prohibitive objective to restrain

further violation of a statutory provision. jg.

ii So, here, Armstrong's claims that he is prevented from exercising rights

ll which he formerly enjoyed, in violation of the Settlement Agreement, do not

5‘ transform the Order into a mandatory injunction. Armstrong had already

ll surrendered all of those "rights" by Agreement in 1986. The purpose of the Order,

)1 as in Mobile Magic, is to restrain Armstrong from further violations of the

Agreement. Indeed, the Court specifically found that "[t]he granting of a

1 preliminary injunction in the terms set out below will preserve the status quo

*‘ pending trial." [Ex. A, p. 1.] Accord, Youngblood v. Wilcox, supra, 207

1 Cal.App.3d at 1372, fn. 1 (injunction which restrained country club from

l interfering with plaintiffs’ enjoyment pf benefits pf lifetime membership was
prohibitory, even though country club had revoked membership prior to issuance of

I
l

l II 1

.1 8 ,
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injunction).

Moreover, even if the injunction were found to be mandatory, such a finding

does not mandate a stay of these proceedings. As demonstrated in Part Ill, _s_gg@,

Armstrong's appeal of the preliminary injunction does not deal with the majority of

the issues to be tried in this case. Under the terms of §916(a) itself, only the

injunction would be subject to a stay." -

V.

ARMSTRONG'S BELATED ATTEMPT TO CLAIM THE PROTECTIONS

OF THE FIFTH AMENDMENT DO NOT JUSTIFY A STAY OF PROCEEDINGS

Armstrong's last argument is perhaps the most novel, but is equally

unavailing. Armstrong is attempting to convince the Court that a stay of

proceedings is warranted because he and his counsel have just decided that

Armstrong should begin to rely on the Fifth Amendment to cover up his ongoing

violations of this Court's orders. The fallacy of this argument is twofold: first,

Armstrong may not rely on the provisions of the Fifth Amendment to shield him

from discovery in a civil case, when the actions he seeks to shield are not past

actions for which he may be criminally prosecuted, but current acts of indirect

contempt. Second, Armstrong has waived any claim of Fifth Amendment privilege

concerning the outstanding discovery in this action.

L In arguing that this matter should be stayed so long as he is subject to

sanction for violation of the preliminary injunction, Armstrong relies on Pacers, Inc.

v. Superior Court (1984) 162 Cal.App.3d 686, 208 Cal.Rptr. 743. In Pacers,

defendants were sued in a civil action for assault and battery, and were under

investigation by federal officials for criminal prosecution for the same underlying

5 The Judge issuing the injunction plainly did not consider it to be
"mandatory,“ since he issued the OSC when Armstrong violated it. Nor did Judge
Wayne consider it "mandatory," since she did not dissolve the OSC, but merely
continued it for hearing until June 1, 1993.

9
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actions. The Court of Appeal, Fourth District, held that discovery in the civil acti

should be stayed pending the running of the statute of limitations for the alleged

criminal acts.

Armstrong's case is far different. Here, the civil case charges that

Armstrong violated the Settlement Agreement by certain specific acts. The

threatened "criminal" prosecution is a contempt hearing, not for those actions

alleged by the Amended Complaint, but for subsequent violations of this Court's

Order. If Armstrong is placed in a difficult position, it is not because of actions

which gave rise to simultaneous civil and criminal actions, but because he chose

after the civil action was underway, to engage in separate actions in violation of

the Court's Order. Trial of the main action herein can thus easily proceed

regardless of Armstrong's attempts to protect his contemptuous conduct from

discovery.

'on

I

Moreover, Armstrong is not entitled to further "difficult choices" concerning

his testimony; this Court has already ordered him to answer in deposition the very

questions for which he now proposes to claim the Fifth Amendment privilege. B

failing to raise his Fifth Amendment privilege in a timely fashion, Armstrong has

waived it. Brown v. Superior Court (1986) 180 Cal.App.3d 701, 226 Cal.Rptr.

V

10. In Brown, the defendants faced simultaneous civil and criminal prosecutions

for assault and battery and conspiracy to commit murder. The civil plaintiff serv

written interrogatories on the defendants, many of which required self-

incrimination. The defendants did not answer the interrogatories, and, on

plaintiff's motion to compel, the trial judge ordered them answered without

objection. The defendants answered with objections, claiming the Fifth

Amendment privilege, and plaintiff moved for default. The trial court denied

plaintiff's motion.

On plaintiff's petition for writ of mandate, the Court of Appeal, Second

District, reversed, and ordered the trial court to grant plaintiff's default motion.

10

ed

In»



_,__\_

11

12

13"

17

18

19

20

21

22

23

24

25

26

27

28

11

2

3

41

61

'7:

81

9

10).

14

151i

161,

51‘

I I 1310
I so holding, the Court of Appeal found that defendants had, by their disregard of

1 the Code of Civil Procedure, waived their privilege:

[D]efendants failed to claim the privilege when they had the
legal standing and opportunity to do so, i.e., within the 30-day period
provided by Code of Civil Procedure section 2030. Moreover, they
never provided any grounds for relief from default under section 473
of the Code of Civil Procedure. They blatantly disregarded the rules
for discovery set forth in the Code of Civil Procedure and the court
orders of April and July 1985.

-X--X-*

Writing upon a relatively clean slate, we are persuaded to treat
the privilege against self-incrimination no differently than the other
privileges which are waived by a failure to make a timely objection to
[discovery]. Defendants had ample opportunity to timely raise their
Fifth Amendment objection and failed to do so, thereby waiving their
pfivflege.

180 Cal.App.3d at 711 - 712, 226 Cal.Rptr. at 16.

Brown is directly on point here. In deposition, Gerry Armstrong refused to

answer questions posed by plaintiff's counsel. Those questions all dealt with

whether or not, while working in Greene's office since May, 1992, he had

provided aid to claimants against any Church of Scientology. Plainly, if he had

done so, he would have done so in contemptuous violation of Judge Sohigian's

order. [See, Motion to Compel, pp. 5-8, and Separate Statement Thereto,

Questions, 4-14 and 23-29.] Armstrong did not refuse to answer the questions

based on a claim of Fifth Amendment privilege. Indeed, when he volunteered that

he wished to do so, his counsel corrected him. [Ex. C.] C.C.P. §2025(m)(1)

specifically provides that, "The protection of information from discovery on the

ground that it is privileged . . . is waived unless a specific objection to its

disclosure is timely made during the deposition." This was Armstrong's first timely

opportunity to claim a Fifth Amendment privilege; he consciously chose not to do

so.

Moreover, and giving Armstrong and his counsel every benefit, Armstrong

had still another opportunity to persuade this Court that he was entitled to claim

11
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the privilege. After the OSC re: contempt was filed, after Armstrong and his

counsel were on notice that the Court expected compliance with its Order, plaintiff

filed a motion to compel responses to those very questions. Armstrong had every

opportunity to respond to that motion by raising his new claim of Fifth Amendment

privilege; whether he had already waived it by this time need not be decided by the

Court because he failed. toraise it. [Ex. F.] Armstrong's belated attempt to invoke

the privilege when the same questions were posed to him on March 10 was

therefore improper pursuant to Qrg/__v_r1, and yet another violation of the discovery

rules (for which plaintiff will seek appropriate sanctions when the transcript

becomes available).

Armstrong's position, then, is this: he should be entitled to accept the

proceeds of a Settlement Agreement, and then violate it. If a Court orders him to

comply with the Agreement, he should be permitted to disregard the order, and

contemptuously violate it until the Court of Appeal upholds the Court's order, all

the while preventing plaintiff from obtaining any relief from the courts. And he

should be able to achieve this wonderful result of immunity from the consequences

of his actions simply by deliberately violating the Court's order, and then claiming

testimonial privilege. To state the proposition is to illustrate its absurdity.

Fortunately, California law does not compel such an unjust result.

VI.

ARMSTRONG IS NOT ENTITLED TO THE ALTERNATIVE RELIEF HE SEEKS

In the end, it would appear that this motion was filed simply because

Armstrong failed to file oppositions to the pending summary adjudication motions

in a timely fashion. As demonstrated in the attached Declaration of Laurie J.

Bartilson and proofs of service, the motions were filed and served in a timely

fashion. Armstrong's counsel made no effort to contact plaintiff's counsel to see

a continuance or extension of time in which to file oppositions; had he done so, h

might have savedhimself, plaintiff's counsel and this Court untold hours of

12

8

k

e



/“"-.

‘ " 1312.
unnecessary work. Plaintiff is interested in having its motions heard and decided

on their merits. Plaintiff is similarly interested in proceeding to trial in accordance

with the trial date set by the Court. Armstrong's filing difficulties could likely have

been accommodated through a little communication." Now, however, Armstrong

has effectively prevented plaintiff from obtaining a timely hearing on its motions

should he receive a belated extension of time in which to file oppositions. He filed

his request on the very day the oppositions were due. Pursuant to §437cIb),

Armstrong is only entitled to an extension for "good cause shown." He has not

provided the Court with good cause, beyond a claim that one of his lawyers is a

busy solo practitioner. Despite the requirements of the CCP and the Local Rules,

he made no effort to resolve his difficulties by consultation with opposing counsel,

and he still has not so much as served plaintiff with a single proposed opposition.

Under these circumstances, Armstrong is not entitled to the relief he requests.

VII.

CONCLUSION

Armstrong's motion is meritless, and brought for the sole purpose of

delaying his time of reckoning before the Court. It is the latest in a series of

delaying, maneuvering tactics that have bounced this cause from courtroom to

courtroom, and even from courthouse to courthouse. This Court should end

///

///

///

///

///

///

6 Indeed, plaintiff's counsel has readily granted Armstrong's counsel
extensions and continuations by stipulation. [Ex. K.]
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1 Armstrong's machinations, deny Armstrong's motion, and permit this cause to

2" move rapidly to and through final adjudication.

3 Dated: March 19, 1993 Respectfully submitted,

4, Andrew H. Wilson
1‘, WILSON, RYAN & CAMPILONGO

5
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I, LAURIE J. BARTILSON, hereby declare:

1. I am a member of the law firm of Bowles & Moxon and am an ,

attorney admitted to practice in the State of California. My firm represents plaintiff

Church of Scientology International ("Church") in the instant case. l have person I 1a

knowledge of the matters specified in this declaration and, if called upon to testify

on such matters, would and could do so competently. A

2. Plaintiff timely filed and served three motions for summary

adjudication in this matter, which request summary adjudication in plaintiff's favor ,

of some of plaintiff's causes of action and two of Armstrong's cross-claims.

Oppositions to those motions were due to be filed by Armstrong on March 17, 1

1993. I have not received any oppositions.

3. On December 31, 1992, the Honorable Ronald Sohigian issued an

Order to Show Cause Re: Contempt based on the preliminary injunction which he 2

had entered in this case. The OSC came on for hearing before the Honorable Dia e An

Wayne on March 5, 1993. I was present at that hearing, which was recorded on _'

audiotape. On March 18, 1993, I received a copy of the audiotape from the Court, j

and caused the tape to be transcribed. A true and correct copy of the transcripti n Io

is attached hereto as Exhibit H. I anticipate that an official transcript will be

available before the hearing on this motion. As soon as it is available, I will file it 1

with the Court. 1

4. On March 10, 1993, I attempted to take the deposition of Gerald

Armstrong in San Francisco, California. During the deposition, Mr. Armstrong

refused, once again, to answer the many of the questions which this Court order d Ie

him to answer in granting plaintiff's motion to compel on February 19, 1993. This 1

time, Armstrong claimed that he refused to answer because the answers might

incriminate him, and took the Fifth Amendment. While at the deposition, I

contacted the Court's clerk and attempted to obtain a hearing by telephonic ‘
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conference to resolve the matter immediately. I was informed by the clerk that I

would have to file a noticed motion, as the Court was conducting a jury trial.

5. On March 2 and March 3, 1993, I filed p|aintiff’s three motions for

summary adjudication from my office in Los Angeles. On March 2, I sent two of I

the motions to San Francisco, by Federal Express, to the offices of my co-counsel, ,

Andrew H. Wilson. Those motions were hand-served on Mr. Greene's office on

March 3. They were also mail-served on Mr. Morantz, in Pacific Palisades. On

March 3, the third motion for summary adjudication was hand-served on Mr.

Morantz's office, and both mail-served on l\/lr. Greene's office and faxed to him on

that date. True and correct copies of the proofs of service are attached to

plaintiff's motion as Exhibit I, and were previously filed with the Court.

6. The summary adjudication motions were not filed on March 2 and 3 to

inconvenience Armstrong's counsel, but because Armstrong and his counsel have 1

so thoroughly delayed discovery in this matter that earlier filing was not feasible. =

Just a sampling of the delays which plaintiff has experienced at the hands of l

Armstrong and his counsel is demonstrated in paragraphs 7 - 15, infra. I

7. Greene and Armstrong successfully prevented the adjudication of

plaintiff's motion for preliminary injunction for four months by:

a. Moving _e_x_ page for an extension one day before their opposing papers I

were due;

b. When that motion was denied, "excusing" the ruling judge by

peremptory challenge;

c. Seeking and obtaining an extension from the new judge, by claiming 1

the need to take depositions, which they never took; and

c. Requesting and obtaining a change of venue from their home county I

of Marin to Los Angeles Superior.

8. In March, 1992, Greene and Armstrong refused to appear for their

2
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depositions, claiming that Armstrong and his attorney were "too busy." In April,

1992, they again refused to appear for deposition, this time claiming that they

were not obligated to appear because the case was in the process of being

transferred from Marin to Los Angeles. All told, Armstrong and his counsel

managed to successfully delay and avoid their depositions for three months.

9. In May, 1992, Armstrong refused to permit the deposition of key out-

of-state witness Michael Flynn to proceed while Mr. Flynn was in California,

claiming that Armstrong's attorney, a solo practitioner, was too busy preparing for

a 4-week jury trial.

10. In June, 1992, they again refused to produce Mr. Armstrong for

deposition, claiming that Mr. Greene had a jury trial set for Sonoma County at the

same time, and that co-counsel, Mr. Morantz, could not be available.

11. In July, 1992, they insisted on the postponement of three more of

pIaintiff’s depositions, because Mr. Greene intended to be on vacation for three

weeks.

12. In November, 1992, Armstrong sought and obtained a thirty-day

extension of time in which to file his opening appellate brief, and obtained an

extension to December 18.

13. In December, 1992, Armstrong sought and obtained a continuance of

the hearing on plaintiff's demurrer and motion to strike Armstrong's cross-

complaint, claiming that, thanks to the extension they obtained from the Court of

Appeal, their opening brief was now due on or near the same date.

14. Although they obtained an extension from the Court of Appeal, they

did not file their opening brief in December, and instead delayed until the Court of

Appeal issued a notice requiring them to file on pain of dismissal. Their 91-page

brief, filed on January 8, 1993, did not conform to the Court's rules and was

rejected. Thereafter, they sought and obtained still another extension of time in

which to file a shorter brief.

3
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15. On February 19 this Court ordered Armstrong to, within twenty da s,, V

answer deposition questions which he had refused to answer, and produce

documents. Despite the Court’s clear order, Armstrong appeared for deposition,

but refused to answer most of the questions posed, claiming a Fifth Amendment

privilege, and has still not produced all of the documents which he was ordered to
0

produce.  

16. On February 2, 1993, Mr. Greene requested that plaintiff agree to

continue the hearing on the Order to Show Cause re: Contempt, then scheduled for

February 16, 1993. Even though the February 16 date had been chosen based on

Mr. Greene’s calendar, plaintiff agreed to the continuance, and the parties

stipulated that the matter would be heard instead on March 2, 1993. I have

repeatedly agreed to reschedule depositions according to Mr. Greene's requests (as

noted above), and have provided him with stipulations to extend filing deadlines as

well. See, e.g., Exhibit K.

17. Mr. Greene has never contacted me regarding any of the difficulties

which he now claims in responding to plaintiff’s motion for summary adjudication,

nor has he contacted my co-counsel. The "notice" which he gave me prior to

moving ex p_art§ consisted of a letter indicating only that he intended to move the

next day for a stay of all proceedings; it made no request for any extension, nor

did it indicate that his motion for a stay would include such a request. Had Mr.

Greene requested in a timely fashion that I agree to stipulate that he could have

some additional time to file his oppositions, I would have exercised my best effort

to accommodate him. He has never asked.

I declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct.

Executed this 19th day of March, 1993, at Los Angeles, California.

\
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